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Subpart C—Advertising
Disclaimers

§ 1715.50 Advertising disclaimers; sub-
divisions registered and effective
with HUD.

(a) The following disclaimer state-
ment shall be displayed below the text
of all printed material and literature
used in connection with the sale or
lease of lots in a subdivision for which
an effective Statement or Record is on
file with the Secretary. If the material
or literature consists of more than one
page, it shall appear at the bottom of
the front page. The disclaimer state-
ment shall be set in type of at least ten
point font.

Obtain the Property Report required by
Federal law and read it before signing any-
thing. No Federal agency has judged the
merits or value, if any, of this property.

(b) If the advertising is of a classified
type; is not more than five inches long
and not more than one column in print
wide, the disclaimer statement may be
set in type of at least six point font.

(c) This disclaimer statement need
not appear on billboards, on normal
size matchbook folders or business
cards which are used in advertising nor
in advertising of a classified type
which is less than one column in print
wide and is less than five inches long.

(d) A developer who is required by
any state, or states, to display an ad-
vertising disclaimer in the same loca-
tion, or one of equal prominence, as
that of the federal disclaimer, may
combine the wording of the dis-
claimers. All of the wording of the fed-
eral disclaimer must be included in the
resulting combined disclaimer.
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Subpart A—Rules and Rulemaking
§ 1720.1 Scope of rules in this subpart.

The rules in this subpart apply to and
govern procedures for the promulga-
tion of rules and regulations under the
Act. The rules in this subpart do not
apply to interpretative rules, general
statements of policy, rules of organiza-
tion procedure or practice or in any
situation in which the Secretary for

good cause finds (and incorporates the
findings and brief statement of the rea-
sons therefor in the rules issued) that
notice and public procedure thereon
are impracticable, unnecessary or con-
trary to the public interest.

§ 1720.5 Initiation of rulemaking.
(a) The issuance, amendment or re-

peal of any rule or regulation may be
proposed upon the initiative of the Sec-
retary or upon the petition of any in-
terested person showing reasonable
grounds therefor.

(b) Petitions for rulemaking by inter-
ested persons filed under this section:

(1) Shall be identified as a petition
for rulemaking under this subpart;

(2) Shall explain the interest of the
petitioner in the action requested;

(3) Shall set forth the text or sub-
stance of the rule or amemdment pro-
posed or specify the rule that the peti-
tioner seeks to have repealed, as the
case may be;

(4) Shall contain any information and
arguments available to the petitioner
to support the action sought; and

(5) Shall be filed with the Rules
Docket Clerk, Office of General Coun-
sel, Department of Housing and Urban
Development, Room 5218, 451 Seventh
Street SW., Washington, DC 20410.

(c) The Secretary shall respond to a
petition submitted under this section
within 180 days of receipt thereof, ex-
cept that this time limit may be ex-
ceeded for good cause found and com-
municated to the petitioner. The Sec-
retary’s normal response shall be to
grant or deny the petition but alter-
natively, the Secretary may schedule a
public hearing or other appropriate
proceeding prior to the granting or de-
nial of a petition. If the Secretary
grants the petition, the Secretary shall
publish a proposed rule in accordance
with the petition and a copy of the pro-
posed rule shall be furnished to the pe-
titioner. If the Secretary denies the pe-
tition, the Secretary shall notify the
petitioner within 7 days after such de-
nial.

§ 1720.10 Investigations and con-
ferences.

(a) In connection with a rulemaking
proceeding, the Secretary may conduct
such investigations, make such studies,
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and hold such conferences as are nec-
essary. Investigations in connection
with a rulemaking may be conducted
in accordance with the general inves-
tigatory procedures under part 3800 of
this chapter.

(b) At any such conferences, inter-
ested persons may appear to express
views and suggest amendments relative
to proposed rules.

[61 FR 10442, Mar. 13, 1996]

§ 1720.15 Notice.

General notice of proposed rule-
making shall be published in the FED-
ERAL REGISTER and, to the extent prac-
ticable, otherwise made available to in-
terested persons. Such notice shall
state the time, place, and nature of
public hearings, if any; the authority
under which the rule or regulation is
proposed; either the terms or substance
of the proposed rule or regulation or a
description of the subjects and issues
involved; and the manner in which in-
terested persons shall be afforded the
opportunity to participate in the rule-
making. If the rulemaking was insti-
tuted pursuant to petition, a copy of
the notice shall be served on the peti-
tioner.

§ 1720.20 Promulgation of rules and
regulations.

The Secretary, after consideration of
all relevant matters of fact, law, pol-
icy, and discretion, including all rel-
evant matters presented by interested
persons in the rulemaking proceedings,
shall adopt and publish in the FEDERAL
REGISTER an appropriate rule or regu-
lation together with a concise general
statement of its basis and purpose and
any necessary findings; or the Sec-
retary shall give other appropriate
public notice of disposition of the rule-
making proceeding.

§ 1720.25 Effective date of rules and
regulations.

The effective date of any rule or reg-
ulation or of an amendment, suspen-
sion, or repeal of any rule or regulation
shall be specified in a notice published
in the FEDERAL REGISTER. Such date
shall not be less than 30 days after the
date of such publication unless the Sec-
retary specifies an earlier effective

date for good cause found and pub-
lished with the rule or regulation.

Subpart B—Filing Assistance

§ 1720.30 Scope of this subpart.
The rules in this subpart apply to and

govern procedures under which devel-
opers may obtain prefiling assistance
and be notified of and permitted to cor-
rect deficiencies in the Statement of
Record.

§ 1720.35 Prefiling assistance.
Persons intending to file with the Of-

fice of Interstate Land Sales Registra-
tion may receive advice of a general
nature as to the preparation of the fil-
ing including information as to proper
format to be used and the scope of the
items to be included in the format. In-
quiries and requests for informal dis-
cussions with staff members should be
directed to the Administrator, Office of
Interstate Land Sales Registration, De-
partment of Housing and Urban Devel-
opment, 451 Seventh Street SW., Wash-
ington, DC 20410.

§ 1720.40 Processing of filings.
(a) Statements of Record and accom-

panying filing fees will be received on
behalf of the Secretary by the Adminis-
trator, Office of Interstate Land Sales
Registration, for determination of:

(1) Completeness of the statement,
(2) Adequacy of the filing fee and
(3) Adequacy of disclosure.

Where it appears that all three criteria
are satisfied and it is otherwise prac-
ticable, acceleration of the effective-
ness of the Statement of Record will
normally be granted.

(b) Filings intended as Statements of
Record but which do not comply in
form with §§ 1710.105 and 1710.120 of this
chapter, whichever is applicable, and
Statements of Record accompanied by
inadequate filing fees will not be effec-
tive to accomplish any purpose under
the Act. At the discretion of the Ad-
ministrator, such filings and any mon-
eys accompanying them may be imme-
diately returned to the sender or after
notification may be held pending the
sender’s appropriate response.

(c) Persons filing incomplete or inac-
curate Statements of Record will be
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notified of the deficiencies therein by
the Suspension Notice procedure de-
scribed in § 1710.45(a) of this chapter.

Subpart C [Reserved]

Subpart D—Adjudicatory
Proceedings

GENERAL PROVISIONS

§ 1720.105 Scope of rules in this sub-
part.

The rules in this subpart are applica-
ble to adjudicative proceedings which
involve a hearing or opportunity for a
hearing under the Interstate Land
Sales Full Disclosure Act.

§ 1720.110 Applicability of sections of
this subpart.

Succeeding sections of this subpart
shall apply to all adjudicatory hearings
conducted by OILSR unless specifically
limited in applicability by a particular
section.

§ 1720.115 Department representative.

In each case heard before an adminis-
trative law judge pursuant to this part,
the Department shall be represented by
a Department hearing attorney. The
General Counsel shall designate one or
more attorneys to act as Department
hearing attorneys.

§ 1720.120 Qualification for appear-
ances.

(a) Members of the bar of a Federal
Court or of the highest court of any
state or of the United States are eligi-
ble to practice before the Secretary. No
register of attorneys will be main-
tained.

(b) Any individual or member of a
partnership involved in any proceeding
or investigation may appear on per-
sonal behalf or that of the partnership
upon adequate identification. A cor-
poration or association may be rep-
resented by a bona fide officer thereof
upon a showing of adequate authoriza-
tion.

(c) A person shall not be represented
except as stated in paragraphs (a) and
(b) of this section unless otherwise per-
mitted.

§ 1720.125 Public nature and timing of
hearings.

(a) All hearings in adjudicative pro-
ceedings shall be public.

(b) Hearings shall proceed with all
reasonable speed and insofar as prac-
ticable, shall be held at one place and
shall continue without recess or sus-
pension until concluded. The adminis-
trative law judge shall have the au-
thority to order brief intervals of the
sort normally involved in judicial pro-
ceedings and, in unusual and excep-
tional circumstances for good cause
stated on the record, shall have the au-
thority to order hearings at more than
one place and to order recesses to per-
mit further gathering of evidence or
settlement discussions.

§ 1720.130 Restrictions on appearances
as to former officers and employees.

(a) Except as specifically authorized
by the Secretary, no former officer or
employee of the Department of Hous-
ing and Urban Development shall ap-
pear as attorney or counsel or other-
wise participate through any form of
professional consultation or assistance
in any proceeding or investigation, for-
mal or informal, which was pending in
any manner in the Office of Interstate
Land Sales Registration while such
former officer or employee served with
the Department of Housing and Urban
Development.

(b) In cases to which paragraph (a) of
this section is applicable, a former offi-
cer or employee of the Department of
Housing and Urban Development may
request authorization to appear or par-
ticipate in a proceeding or investiga-
tion by filing with the Secretary a
written application disclosing the fol-
lowing relevant information:

(1) The nature and extent of the
former officer’s or employee’s partici-
pation in, knowledge of, and connec-
tion with the proceeding or investiga-
tion during service with the Depart-
ment of Housing and Urban Develop-
ment;

(2) Whether the files of the pro-
ceeding or investigation came to the
former officer or employee’s attention;

(3) Whether the former officer or em-
ployee was employed in the same of-
fice, division, or administrative unit in
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which the proceeding or investigation
is or has been pending;

(4) Whether the former officer or em-
ployee worked directly or in close asso-
ciation with the Office of Interstate
Land Sales Registration personnel as-
signed to the proceeding or investiga-
tion;

(5) Whether during service with the
Department of Housing and Urban De-
velopment the former officer or em-
ployee was engaged in any matter con-
cerning the individual, company or in-
dustry in the proceeding or investiga-
tion.

(c) The requested authorization will
not be given in any case:

(1) Where it appears that the former
officer or employee during service with
the Department of Housing and Urban
Development participated personally
and substantially in the proceeding or
investigation, or

(2) Where the application is filed
within one (1) year after termination of
the former officer’s or employee’s serv-
ice with the Department of Housing
and Urban Development and it appears
that within a period of one (1) year
prior to the termination of service the
proceeding or investigation was within
the official responsibility of the former
officer or employee.
In other cases, authorization will be
given where the Secretary is satisfied
that the appearance or participation
will not involve any actual conflict of
interest or impropriety thereof.

(d) In any case in which a former offi-
cer or employee of the Department of
Housing and Urban Development is
prohibited under this section from ap-
pearing or participating in a pro-
ceeding or investigation, any partner
or legal or business associate of such
former officer or employee shall like-
wise be so prohibited unless:

(1) Such partner or legal or business
associate files with the Secretary an
affidavit that in connection with the
matter the services of the disqualified
former officer or employee will not be
utilized in any respect and the matter
will not be discussed with the former
officer or employee in any manner, and
that the disqualified former officer or
employee shall not share, directly or
indirectly, in any fees or retainers re-
ceived for services rendered in connec-

tion with such proceeding or investiga-
tion;

(2) The disqualified former officer or
employee files an affidavit agreeing
not to participate in the matter in any
manner, and not to discuss it with any
person involved in the matter; and

(3) Upon the basis of such affidavits,
the Secretary determines that the ap-
pearance or participation by the part-
ner or associate would not involve any
actual conflict of interest or impro-
priety thereof.

§ 1720.135 Standards of practice.

(a) Attorneys shall conform to the
standards of professional and ethical
conduct required by practitioners in
the courts of the United States and by
the bars of which the attorneys are
members.

(b) The privilege of appearing or
practicing may be denied, temporarily
or permanently, to any person who is
found after notice and opportunity for
hearing which at the person’s request
or in the discretion of the Secretary
may be private, and for presentation of
oral argument in the matter:

(1) Not to possess the requisite quali-
fications to represent others, or

(2) To be lacking in character or in-
tegrity, or

(3) To have engaged in unethical or
improper professional conduct.

(c) Contemptuous conduct at any
hearing shall be grounds for summary
exclusion from said hearing for the du-
ration of the hearing.

§ 1720.140 Administrative law judge,
powers and duties.

(a) Hearings in adjudicative pro-
ceedings shall be presided over by a
duly qualified administrative law judge
who shall be designated by the Sec-
retary in a notice to the parties in the
proceeding.

(b) Administrative law judges shall
have the duty to conduct fair and im-
partial hearings, to take all necessary
action to avoid delay in the disposition
of proceedings and to maintain order.
They shall have all powers necessary to
those ends including all powers granted
under 5 U.S.C. 556(c), and also power in-
cluding but not limited to the fol-
lowing:
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(1) To administer oaths and affirma-
tions.

(2) To issue subpoenas and orders re-
quiring access.

(3) To take or to cause depositions to
be taken.

(4) To rule upon offers of proof and
receive evidence.

(5) To regulate the course of the
hearings and the conduct of the parties
and their counsel.

(6) To hold conferences for simplifica-
tion and clarification of the issues or
any other purpose.

(7) To consider and rule upon as jus-
tice may require, all procedural and
other motions appropriate in an adju-
dicative proceeding, including motions
to open defaults.

(8) To make and file decisions.
(9) To certify question to a Depart-

mental appeals officer.
(10) To take any action authorized by

the rules in this part or other appro-
priate action.

§ 1720.145 Disqualification of adminis-
trative law judge.

(a) When an administrative law judge
feels disqualified from presiding in a
particular proceeding, the administra-
tive law judge shall withdraw there-
from by notice on the record and shall
notify the Secretary of such with-
drawal.

(b) Whenever any party believes that
the administrative law judge should be
disqualified from presiding, or con-
tinuing to preside in a particular pro-
ceeding, such party may file with the
administrative law judge a motion that
the administrative law judge be dis-
qualified and removed. Such motion
shall be supported by affidavits setting
forth the alleged grounds for disquali-
fication. If the administrative law
judge does not agree to disqualifica-
tion, the hearing shall proceed, and the
question of fair hearing and due proc-
ess may be raised on appeal.

§ 1720.150 Failure to comply with ad-
ministrative law judge’s directions.

Any party who refuses or fails to
comply with a lawfully issued order or
direction of an administrative law
judge may be considered to be in con-
tempt of the Secretary. The cir-
cumstances of any such neglect, refusal

or failure, together with a rec-
ommendation for appropriate action,
shall be promptly certified by the ad-
ministrative law judge to the Sec-
retary who may make such orders in
regard thereto as the circumstances
may warrant.

§ 1720.155 Ex parte communications.
(a) No person shall communicate

with an administrative law judge or an
appeals officer either directly or indi-
rectly concerning any pending pro-
ceeding unless prior to or simulta-
neously with such communication its
contents are disclosed in detail to all
persons interested in the proceeding;
nor shall an adminstrative law judge or
appeals officer request or consider any
such unauthorized ex parte commu-
nication. This prohibition shall not
apply to a simple request for informa-
tion respecting the status of the pro-
ceeding, nor to any ex parte commu-
nication expressly authorized by these
rules.

(b) Any administrative law judge or
appeals officer, who receives an ex
parte communication which the judge
knows or has reason to believe is unau-
thorized, shall promptly place the com-
munication, or its substance, in the
public file and shall inform all persons
interested in the proceeding of its ex-
istence and general contents. Facts or
arguments so communicated shall not
be taken into account in deciding any
matter in issue unless such facts or ar-
guments shall be brought properly be-
fore the administrative law judge.

(c) Opportunity to answer allegations
or contentions contained in an unau-
thorized ex parte communication may
be afforded any interested person upon
motion for leave to do so, wherever
such leave will operate to assure a fair
hearing or decision.

§ 1720.160 Form and filing require-
ments.

(a) Filing. Except as otherwise per-
mitted, an original and three copies of
all documents shall be filed with the
Docket Clerk for Administrative Pro-
ceedings, Room 10278, Department of
Housing and Urban Development,
Washington, DC 20410, on official work
days between the hours of 8:45 a.m. and
5:15 p.m.
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(b) Title. Documents shall show clear-
ly the title of the action, the docket
number, and OILSR file number in con-
nection with which they are filed.

(c) Form. Except as otherwise per-
mitted, all documents shall be printed,
typewritten, or otherwise processed in
clear legible form and on good unglazed
paper.

§ 1720.165 Time computation.
Computation of any period of time

prescribed or allowed by the rules and
regulations in this part, or by order of
the Secretary or of an administrative
law judge, shall begin with the first
business day following that on which
the act, event, development or default
initiating such period of time shall
have occurred. When the last day of the
period so computed is a Saturday, Sun-
day, or national holiday, or other day
on which the Department of Housing
and Urban Development is closed, the
period shall run until the end of the
next following business day. Except
when any prescribed or allowed period
of time is 7 days or less, each of the
Saturdays, Sundays, and national holi-
days shall be included in the computa-
tion of the prescribed or allowed pe-
riod.

§ 1720.170 Service.
Notices, orders, processes, determina-

tions and other documents required or
permitted under these rules may be
served as follows:

(a) Upon the Secretary. By personal
delivery at the office, or by registered
or certified mail addressed to the office
of any of the following officials in the
Office of Interstate Land Sales Reg-
istration: Administrator; Associate Ad-
ministrator; Director, Office of Inter-
state Land Sales Registration: Pro-
vided, however, That during the pend-
ency of a proceeding before the Sec-
retary all pleadings, motions, notices
or other documents shall be served in
accordance with the terms of § 1720.160.

(b) Upon any other person. By delivery
of a copy of the documents to the per-
son to be served wherever the person
may be found, or by leaving such copy
at the person’s office or place of busi-
ness with a person apparently in
charge thereof, or, if there is no one in
charge or if the office is closed or if the

person has no office, by leaving a copy
at the person’s residence with some
person of suitable age and discretion
then residing therein, or sending a
copy by registered or certified mail, re-
turn receipt requested, addressed to
the person at the person’s last known
residence, or at the person’s last
known principal office or place of busi-
ness. If the address of the residence,
principal office, or place of business is
unknown and cannot with due dili-
gence be ascertained, service may be
made by mail to any office at which
the person to be served is known to be
employed or by publication in the FED-
ERAL REGISTER.

(c) Service on corporations, partner-
ships, associations, other entities. Service
may be made upon any corporation,
partnership, business association or
other entity by serving any officer, di-
rector, partner, trustee, agent for serv-
ice or managing agent thereof. A man-
aging agent, within the meaning of this
subsection, is an agent having the prin-
cipal managerial responsibility in con-
nection with the regular operation of a
distinct office or activity of the enter-
prise.

(d) Service through attorney. When a
person other than the Secretary and
the Secretary’s staff shall have ap-
peared of record in a proceeding, gen-
erally or specially, by attorney, all
subsequent services of notices, orders,
processes, and other documents in con-
nection with such proceeding may be
made upon such person by serving the
attorney, except that subpoenas and
other orders by which such person may
be brought in contempt shall be served
upon the person by one of the methods
described in paragraphs (b) and (c) of
this section. In any case, a copy of any
document served on a client shall be
sent to any attorney who has entered
an appearance for that client. In such
situations, it shall be sufficient proof
of service to show that either the cli-
ent or the attorney has received a copy
of the document.

(e) Proof of service. Proof of service
shall not be required unless the fact of
service is reasonably put in issue by
appropriate motion or objection on the
part of the person allegedly served or
other party. In such cases, service may
be established by written admission
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signed by or on behalf of the person to
be served, or may be established prima
facie by affidavit or certificate of serv-
ice or mailing, as appropriate. When
service is by registered or certified
mail, it is complete upon delivery of
the document by the post office.

§ 1720.175 Intervention by interested
persons.

(a) The administrative law judge,
upon timely petition in writing and for
good cause shown, and if deemed to be
in the public interest, may permit any
person to participate by intervention
in the proceeding. The petition shall
state:

(1) The petitioner’s relationship to
and interest in the matters contained
in the proceeding;

(2) The petitioner’s position with re-
spect to each specific issue upon which
the petitioner proposes to intervene,
and the facts which the petitioner pro-
poses to adduce in support of each such
position; and

(3) An assent to exercise of jurisdic-
tion by the Department with respect to
the petitioner.

(b) The administrative law judge
shall determine the propriety of such
intervention and the extent to which
such intervener may participate, bas-
ing such determination upon applicable
law, the directness and substantiality
of the petitioner’s interest in the pro-
ceeding and the effect upon the pro-
ceeding of allowing such participation.

§ 1720.180 Settlements.

Parties may propose in writing, at
any time during the course of a pro-
ceeding, offers of settlement which
shall be submitted to the Secretary. If
determined to be appropriate, the
party making the offer may be given
an opportunity to make an oral presen-
tation in support of such offer. If an
offer of settlement is rejected, the
party making the offer shall be so noti-
fied and the offer shall be deemed with-
drawn and shall not constitute a part
of the record in the proceeding. Final
acceptance by the Secretary of any
offer of settlement will terminate any
proceeding related thereto upon notifi-
cation to the administrative law judge
or the appeals officer.

PLEADINGS

§ 1720.205 Suspension notice under
§ 1710.45(a) of this chapter.

A suspension pursuant to § 1710.45(a)
of this chapter shall be effected by
service of a suspension notice which
shall contain:

(a) An identification of the filing to
which the notice applies.

(b) A specification of the deficiencies
of form, disclosure, accuracy, docu-
mentation or fee tender which con-
stitute the grounds under § 1710.45(a) of
this chapter, of the suspension, and of
the additional or corrective procedure,
information, documentation, or tender
which will satisfy the Secretary’s re-
quirements.

(c) A notice of the hearing rights of
the developer under § 1720.210 and of the
procedures for invoking those rights.

(d) A notice that, unless otherwise
ordered, the suspension shall remain in
effect until 30 days after the developer
cures the specified deficiencies as re-
quired by the notice.

§ 1720.210 Hearings—suspension no-
tice pursuant to § 1710.45(a) of this
chapter.

(a) A developer, upon receipt of a sus-
pension notice issued pursuant to
§ 1710.45(a) of this chapter, may obtain
a hearing by filing a written request in
accordance with the instructions re-
garding such request contained in the
suspension notice. Such a request must
be filed within 15 days of receipt of the
suspension notice and must be accom-
panied by an answer and 3 copies there-
of signed by the respondent or the re-
spondent’s attorney conforming to the
requirements of § 1720.245. Filing of a
motion for a more definite statement
pursuant to § 1720.315 shall alter the pe-
riod of time to request a hearing in ac-
cordance with § 1720.240.

(b) When a hearing is requested pur-
suant to paragraph (a) of this section,
such hearing shall be held within 20
days of receipt of the request. The time
and place for hearing shall be fixed
with due regard for the public interest
and the convenience and necessity of
the parties or their representatives.

(c) A request for hearing filed pursu-
ant to paragraph (a) of this section

VerDate 23<MAR>99 14:21 Apr 19, 1999 Jkt 183078 PO 00000 Frm 00070 Fmt 8010 Sfmt 8010 Y:\SGML\183078T.XXX pfrm01 PsN: 183078T



77

Office of Asst. Sec. for Housing, HUD § 1720.225

shall not interrupt or annul the effec-
tiveness of the suspension notice, and
suspension of the effective date of the
Statement or amendment shall con-
tinue until vacated by order of the Sec-
retary or administrative law judge. Ex-
cept in cases in which the developer
shall waive or withdraw the request for
such hearing, or shall fail to pursue the
same by appropriate appearance at a
hearing duly scheduled, noticed and
convened, the suspended filing shall be
reinstated in the event of failure of the
Secretary to schedule, give notice of or
hold a duly-requested hearing within
the time specified in paragraph (b) of
this section, or in the event of a find-
ing that the Secretary has failed to
support at such hearing the propriety
of the suspension with respect to the
material issues of law and fact raised
by the answer. Such reinstatement
shall be effective on the date on which
the filing would have become effective
had no notice of suspension been issued
with respect to it.

(d) If there is an outstanding suspen-
sion notice under § 1710.45(a) with re-
spect to the same matter for which a
suspension order under § 1710.45(b)(3) is
issued, the notice and order shall be
consolidated for the purposes of hear-
ing. In the event that allegations upon
which the suspension notice and sus-
pension order are based are identical,
only one answer need be filed.

§ 1720.215 Notice of proceedings pur-
suant to § 1710.45(b)(1) of this chap-
ter.

A proceeding pursuant to
§ 1710.45(b)(1) of this chapter is com-
menced by issuance and service of a no-
tice which shall contain:

(a) A clear and accurate identifica-
tion of the filing or filings to which the
notice relates.

(b) A clear and concise statement of
material facts, sufficient to inform the
respondent with reasonable definite-
ness of the statements, omissions, con-
duct, circumstances or practices al-
leged to constitute the grounds for the
proposed suspension order under
§ 1710.45(b)(1) of this chapter.

(c) A notice of hearing rights of the
developer under § 1720.220 and of the
procedures for invoking those rights.

(d) Designation of the administrative
law judge appointed to preside over
pre-hearing procedures and over the
hearings.

(e) A notice that failure to file an an-
swer or motion as provided under
§ 1720.240 will result in an order sus-
pending the Statement of Record.

§ 1720.220 Hearings—notice of pro-
ceedings pursuant to § 1710.45(b)(1)
of this chapter.

(a) A developer, upon receipt of a no-
tice of proceedings issued pursuant to
§ 1710.45(b)(1) of this chapter, may ob-
tain a hearing by filing a written re-
quest in accordance with the instruc-
tions regarding such request contained
in the notice of proceedings. Such a re-
quest must be filed within 15 days of
receipt of the notice of proceedings and
must be accompanied by an answer
conforming to the requirements of
§ 1720.245. Filing of a motion for a more
definite statement pursuant to
§ 1720.315 shall alter the period of time
to request a hearing in accordance with
§ 1720.240.

(b) When a hearing is requested pur-
suant to paragraph (a) of this section,
such hearing shall be held within 45
days of receipt of the request by the
Secretary unless it is determined that
it is not in the public interest. The
time and place for hearing shall be
fixed with due regard for the public in-
terest and the convenience and neces-
sity of the parties or their representa-
tives.

(c) Failure to answer within the time
allowed by § 1720.140 or failure of a de-
veloper to appear at a hearing duly
scheduled shall result in an appropriate
order under § 1710.45(b)(1) of this chap-
ter suspending the statement of record.
Such order shall be effective as of the
date of service or receipt.

§ 1720.225 Suspension order under
§ 1710.45(b)(2) of this chapter.

A suspension pursuant to
§ 1710.45(b)(2) of this chapter shall be ef-
fected by service of a suspension order
which shall contain:

(a) An identification of the filing to
which the order applies.

(b) Bases for issuance of order.
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(c) A notice of the hearing rights of
the developer under § 1720.235 the proce-
dures for invoking those rights.

(d) A statement that the order shall
remain in effect until the developer has
complied with the Secretary’s require-
ments.

§ 1720.230 Suspension order under
§ 1710.45(b)(3) of this chapter.

A suspension pursuant to paragraph
(b)(3) of § 1710.45 of this chapter shall be
effected by service of a suspension
order which shall contain:

(a) An identification of the filing to
which the order applies.

(b) An identification of the amend-
ment to the filing which generated the
order.

(c) A statement that the issuance of
the order is necessary or appropriate in
the public interest or for the protec-
tion of purchasers.

(d) A statement that the order shall
remain in effect until the amendment
becomes effective.

(e) A notice of the hearing rights of
the developer under § 1720.235 and of the
procedure for invoking those rights.

§ 1720.235 Hearings—suspension or-
ders issued pursuant to
§ 1710.45(b)(2) and § 1710.45(b)(3) of
this chapter.

(a) A developer, upon receipt of a sus-
pension order issued pursuant to
§ 1710.45(b)(2) or § 1710.45(b)(3) of this
chapter, may obtain a hearing by filing
a written request in accordance with
the instructions regarding such request
contained in the suspension order.
Such request must be filed within 15
days of receipt of the suspension order
and must be accompanied by an answer
and 3 copies thereof signed by the re-
spondent or respondent’s attorney con-
forming to the requirements of
§ 1720.245. Filing of a motion for a more
definite statement pursuant to
§ 1720.315 shall alter the period of time
to request a hearing in accordance with
§ 1720.240.

(b) When a hearing is requested pur-
suant to paragraph (a) of this section,
such hearing shall be held within 20
days of receipt of the request. The time
and place for hearing shall be fixed
with due regard for the public interest

and the convenience and necessity of
the parties or their representatives.

(c) A request for hearing filed pursu-
ant to paragraph (a) of this section
shall not interrupt or annul the effec-
tiveness of the suspension order.

§ 1720.236 Notice of proceedings to
withdraw a State’s certification
pursuant to § 1710.505 of this chap-
ter.

A proceeding pursuant to § 1710.505 of
this chapter is commenced by issuance
and service of a notice which shall con-
tain:

(a) An identification of the State cer-
tification to which the notice applies.

(b) A clear and concise statement of
material facts, sufficient to inform the
respondent with reasonable definite-
ness of the basis for the Secretary’s de-
termination, pursuant to § 1710.505, that
the State’s laws, regulations and the
administration thereof, taken as a
whole, no longer meet the require-
ments of § 1710. 501.

(c) A notice of hearing rights of the
State under § 1720.237 and of the proce-
dures for invoking those rights.

(d) A notice that failure to file an an-
swer or motion as provided under
§ 1720.240 will result in an order sus-
pending the State’s certification.

[45 FR 40499, June 13, 1980]

§ 1720.237 Hearings—notice of pro-
ceedings pursuant to § 1710.505 of
this chapter.

(a) A State, upon receipt of a notice
of proceedings issued pursuant to
§ 1710.505 of this chapter, may obtain a
hearing by filing a written request in
accordance with the instructions re-
garding such request contained in the
notice of proceedings. Such request
must be filed within 15 days of receipt
of the notice of proceedings and must
be accompanied by an answer con-
forming to the requirements of
§ 1720.245. Filing of a motion for a more
definite statement pursuant to
§ 1720.315 shall alter the period of time
to request a hearing in accordance with
§ 1720.240.

(b) When a hearing is requested pur-
suant to paragraph (a) of this section,
such hearing shall be held within 45
days of receipt of this request. The
time and place for the hearing shall be
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fixed with due regard for the public in-
terest and the convenience and neces-
sity of the parties or their representa-
tives.

(c) Failure to answer within the time
allowed by § 1720.240 or failure to ap-
pear at a hearing duly scheduled shall
result in an appropriate order under
§ 1710.505 of this chapter withdrawing
the State’s certification. Such order
shall be effective as of the date of serv-
ice or receipt.

[45 FR 40499, June 13, 1980]

§ 1720.238 Notices of proceedings to
terminate exemptions pursuant to
§§ 1710.14, 1710.15 and 1710.16 of
this chapter.

A proceeding to terminate a self-de-
termining exemption under § 1710.14 or
an exemption order under § 1710.15 or
§ 1710.16 is commenced by issuance and
service of a notice which shall contain:

(a) In the case of an exemption under
§ 1710.14, an identification of the devel-
oper and subdivision to which this no-
tice applies. In the case of an exemp-
tion under either § 1710.15 or § 1710.16, an
identification of the exemption order
to which the notice applies.

(b) A clear and concise statement of
material facts, sufficient to inform the
respondent with reasonable definite-
ness of the basis for the Secretary’s de-
termination that further exemption
from the registration and disclosure re-
quirements is not in the public interest
or that the sales or leases do not meet
the requirements for exemption, or
both.

(c) A notice of hearing rights of the
respondent under § 1720.239 and of the
procedures for invoking those rights.

(d) A notice that failure to file an an-
swer or motion as provided under
§ 1720.240 will result, in the case of a no-
tice issued under § 1710.14, an order ter-
minating eligibility for the exemption,
or, in the case of a notice issued under
either § 1710.15 or § 1710.16, an order ter-
minating the exemption order.

[45 FR 40499, June 13, 1980, as amended at 54
FR 40868, Oct. 4, 1989]

§ 1720.239 Hearings—notice of pro-
ceedings pursuant to §§ 1710.14,
1710.15 and 1710.16 of this chapter.

(a) A developer, upon receipt of a no-
tice of proceedings issued under

§§ 1710.14, 1710.15 and 1710.16 of this
chapter, may obtain a hearing by filing
a written request contained in the no-
tice of proceedings. The request must
be filed within 15 days of receipt of the
notice of proceedings and must be ac-
companied by an answer conforming to
the requirements of § 1720.245. Filing of
a motion for a more definite statement
under § 1720.315 shall alter the period of
time to request a hearing in accord-
ance with § 1720.240.

(b) When a hearing is requested pur-
suant to paragraph (a) of this section,
such hearing shall be held within 45
days of receipt of this request. The
time and place for the hearing shall be
fixed with due regard for the public in-
terest and the convenience and neces-
sity of the parties of their representa-
tives.

(c) Failure to answer within the time
allowed by § 1720.240, or failure to ap-
pear at a duly scheduled hearing shall
result in an appropriate order under
§ 1710.14 § 1710,15 or § 1710.16 of this chap-
ter terminating the developer’s exemp-
tion. The order shall be effective as of
the date of service or receipt.

[45 FR 40500, June 13, 1980, as amended at 54
FR 40868, Oct. 4, 1989]

§ 1720.240 Time for filing answer.
(a) Within 15 days after service of the

notice or order, the respondent shall
mail or submit to the Docket Clerk for
Administrative Proceedings, Room
10278, Department of Housing and
Urban Development, Washington, DC
20410, an answer and three copies there-
of signed by the respondent or attor-
ney. Unless a different time is fixed by
the Secretary, the filing of a motion
for a more definite statement of the al-
legations shall alter the period of time
in which to file an answer as follows:

(1) If the motion is denied, the an-
swer shall be filed within 15 days after
service of the denial.

(2) If the motion is granted in whole
or in part, the more definite statement
of allegations shall be filed after serv-
ice of the order granting the motion
and the answer shall be filed within 15
days after service of the more definite
statement of allegations.

(b) If a notice or order is amended
pursuant to § 1720.255(a), the respondent
shall have 15 days after service of the
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amended notice or order within which
to file an answer.

§ 1720.245 Content of answer.
(a) An answer to a notice or order

shall contain:
(1) Specific admission, denial or ex-

planation of each fact alleged in the
notice or, if the respondent is without
knowledge thereof, a statement to that
effect; and

(2) A brief statement of the facts con-
stituting each defense.

(b) Allegations not answered in this
manner shall be deemed admitted.

§ 1720.250 Presumption of hearing re-
quest.

When an answer to a suspension no-
tice, a notice of proceedings, or a sus-
pension order is timely filed but a re-
spondent has failed specifically to re-
quest a hearing, the answer shall be
deemed to constitute such a request.

§ 1720.255 Amendments and supple-
mental pleadings.

(a) Amendments. Prior to the receipt
by the Docket Clerk for Administrative
Proceedings of an answer to a notice or
order, that notice or order may be
amended as a matter of course. After
the receipt of an answer, the adminis-
trative law judge may allow appro-
priate amendments to pleadings by mo-
tion whenever determination of a con-
troversy on the merits will be facili-
tated thereby.

(b) Variances of proof. When issues not
raised by the pleadings but reasonably
within the scope of the suspension no-
tice or notice of proceedings are tried
by express or implied consent of the
parties, they shall be treated in all re-
spects as if they had been raised in the
pleadings; and such amendments of the
pleadings as may be necessary to make
them conform to the evidence and to
raise such issues shall be allowed at
any time.

(c) Supplemental pleadings. The ad-
ministrative law judge may, upon rea-
sonable notice and such terms as are
just, permit service of a supplemental
pleading setting forth transactions or
events which have occurred since the
date of the pleading sought to be sup-
plemented and which are relevant to
any of the issues involved.

§ 1720.260 Prehearing conferences.
(a) Where it will expedite the pro-

ceeding, the administrative law judge
may direct or allow the parties or their
representatives to appear for a con-
ference to consider:

(1) Simplification and clarification of
the issues;

(2) Necessity or desirability of
amendments to the pleadings;

(3) Stipulations and admissions of
fact and the contents and authenticity
of documents;

(4) Expedition in the discovery and
presentation of evidence;

(5) Matters of which official or judi-
cial notice will be taken; and

(6) Such other matters as may aid in
the orderly and expeditious disposition
of the proceeding, including disclosure
of the names of witnesses and of docu-
ments or other exhibits which will be
introduced in evidence in the course of
the proceeding.
Prior to the conference, the adminis-
trative law judge may direct or allow
the parties or their representatives to
file memoranda specifying the issues of
law and fact to be considered.

(b) If the circumstances are such that
a conference is impracticable, the ad-
ministrative law judge may require the
parties to correspond for the purpose of
accomplishing any of the objectives set
forth in this section.

§ 1720.265 Reporting—prehearing con-
ferences.

Prehearing conferences shall be
stenographically or mechanically re-
ported; and the administrative law
judge shall prepare and file for the
record a written summary of the action
taken at the conference, which shall
incorporate any written agreements or
stipulations made by the parties at the
conference or as a result of the con-
ference.

MOTIONS

§ 1720.305 Motions—filing require-
ments.

During the time a proceeding is be-
fore an administrative law judge, all
motions therein shall be in writing;
and, except as otherwise provided in
this part, a copy of each motion shall
be served on the other party or parties.
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Such motions shall be signed, ad-
dressed to, filed with and ruled upon by
the administrative law judge. The pro-
visions of this section need not apply
to motions made during the course of a
hearing.

§ 1720.310 Answers to motions.
Within 7 days after service of any

written motion, an opposing party
shall answer or shall be deemed to con-
sent to the granting of the relief asked
for in the motion. The moving party
shall have no right to reply except as
permitted by the administrative law
judge or the appeals officer.

§ 1720.315 Motion for more definite
statement.

When a respondent is unable to re-
spond to the allegations in a suspen-
sion notice, a notice of proceedings, or
a suspension order, because such alle-
gations are vague, unclear or otherwise
indefinite, motion may be made re-
questing a more definite statement of
the allegations before filing an answer.
Such motion shall indicate specifically
in what manner the notice or order is
indefinite or defective and shall be
mailed or submitted to the Docket
Clerk for Administrative Proceedings,
Room 10278, Department of Housing
and Urban Development, Washington,
DC 20410, within five days after service
of the notice or order.

§ 1720.320 Motions for extension of
time.

As a matter of discretion, the admin-
istrative law judge or the appeals offi-
cer may waive the requirements of
§ 1720.310 as to motions for extension of
time, and may rule upon such motions
ex parte. Extensions of time or con-
tinuances in any proceeding may be or-
dered on a motion by the administra-
tive law judge or on the motion of ei-
ther party for sufficient cause after the
policy of the Secretary under § 1720.125
has been considered.

§ 1720.325 Motions for dismissal.
(a) A motion to dismiss may be made

at any time until and including the
fifth day after the close of the case for
the reception of evidence.

(b) When a motion to dismiss, based
upon alleged failure to establish a

prima facie case, is made at the close
of the evidence offered in support of
the notice or order, the administrative
law judge may defer ruling thereon
until the close of the case for the re-
ception of evidence.

(c) When a motion to dismiss is
granted so as to terminate entirely the
proceeding before the administrative
law judge, the administrative law judge
shall file a decision in accordance with
the provisions of § 1720.525. If such a
motion is granted only as to some alle-
gations or as to some respondents, the
administrative law judge shall enter
this partial determination on the
record and take it into account in the
decision.

§ 1720.330 Motions to limit or quash.
Any person to whom a subpoena is di-

rected may, prior to the time specified
therein for compliance, but in no event
more than 5 days after the date of serv-
ice of such subpoena, apply to the ad-
ministrative law judge to quash or
modify such subpoena, accompanying
such application with a brief statement
of the reasons therefor. The adminis-
trative law judge shall have the discre-
tion of granting, denying or modifying
said motion.

§ 1720.335 Consolidation.
When more than one proceeding in-

volves a common question of law or
fact, the administrative law judge may
order a joint hearing of any or all of
the matters in issue in the proceedings
and may make such other orders con-
cerning the proceedings as to avoid un-
necessary costs or delay.

DISCOVERY AND EVIDENCE

§ 1720.405 Depositions and discovery.
(a) At any time during the course of

a proceeding, the administrative law
judge may discretionally order the tak-
ing of a deposition and the production
of documents by the deponent. Such
order may be entered upon a showing
that the deposition is necessary for the
purpose of discovery or to preserve rel-
evant evidence. Insofar as consistent
with considerations of fairness and the
requirements of due process and the
rules of this subpart, a deposition shall
not be ordered when it appears that it
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will result in undue burden to any
other party or in undue delay of the
proceeding. Depositions may be taken
orally or upon written interrogatories
and cross-interrogatories.

(b) Any party desiring to take a depo-
sition shall make application in writ-
ing to the administrative law judge
setting forth the justification therefor
and the time and place proposed for the
taking of the deposition. The applica-
tion shall include also the name and
address of each proposed deponent and
the subject matter concerning which
each is expected to depose and shall be
accompanied by an application for any
subpoenas desired.

(c) An order that the administrative
law judge may issue for taking a depo-
sition shall state the circumstances
warranting its being taken, and shall
designate the time and place and shall
show the name and address of each per-
son who is expected to appear and the
subject matter with regard to which
each is expected to depose. The time
designated shall allow not less than 5
days from date of service of the order
when the deposition is to be taken
within the United States, and not less
than 15 days when the deposition is to
be taken elsewhere.

(d) After an order is served for taking
a deposition upon motion timely made
by any party or by the person to be de-
posed and for good cause shown, the ad-
ministrative law judge may determine
the propriety of and issue any of the
following orders:

(1) That the deposition shall not be
taken.

(2) That it may be taken only at
some designated place other than that
stated in the order.

(3) That it may be taken only on
written interrogatories.

(4) That certain matters shall not be
inquired into.

(5) That the examination shall be
held with no one present except the
parties to the action, their counsel and
a person qualified in the designated
place to administer oaths and affirma-
tions.

(e) The administrative law judge may
make any other order which justice re-
quires to protect the party or deponent
from annoyance, embarrassment or op-
pression, or to prevent the unnecessary

disclosure or publication of informa-
tion contrary to the public interest and
beyond the requirements of justice in
the particular proceeding.

(f) Each deponent shall be duly
sworn, and any adverse party shall
have the right to cross-examine. Objec-
tions to questions or documents shall
be in short form, stating the grounds of
objections relied upon. The questions
and the anwers, together with all ob-
jections made, but excluding argument
or debate, shall be reduced to writing
and certified by the person before
whom the deposition was taken. There-
after such person shall forward the dep-
osition and one copy thereof to the
party at whose instance the deposition
was taken, and shall forward one copy
thereof to the representative of each
party who was present or represented
at the taking of the deposition.

(g) A deposition taken to preserve
relevant evidence which any party in-
tends to offer in evidence may be cor-
rected in the manner provided by
§ 1720.515. Any such deposition shall, in
addition to the other required proce-
dures, be read to or by the deponent
and be subscribed by the deponent if
the party intending to offer it in evi-
dence so notifies the person before
whom the deposition was taken. Sub-
ject to appropriate rulings on such ob-
jections to the questions and answers
as were noted at the time the deposi-
tion was taken or as may be valid when
it is offered, a deposition taken to pre-
serve relevant evidence, or any part
thereof, may be used or offered in evi-
dence as against any party who was
present or represented at the taking of
the deposition or who had due notice
thereof if the administrative law judge
finds any of the following:

(1) That the deponent is dead.
(2) That the deponent is out of the

United States or is located at such a
distance that attendance would be im-
practical, unless it appears that the ab-
sence of the deponent was procured by
the party offering the deposition.

(3) That the deponent is unable to at-
tend or testify because of age, sickness,
infirmity or imprisonment.

(4) That the party offering the depo-
sition has been unable to procure the
attendance of the deponent by sub-
poena.
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(5) That such exceptional cir-
cumstances exist as to make it desir-
able, in the interest of justice and with
due regard to the importance of pre-
senting the testimony of witnesses
orally in open hearing, to allow the
deposition to be used.

§ 1720.410 Subpoenas ad
testificandum.

Application for issuance of a sub-
poena requiring a person to appear and
depose or testify at the taking of a dep-
osition or at an adjudicative hearing
shall be made to the administrative
law judge who may issue such sub-
poena.

§ 1720.415 Subpoenas duces tecum.
(a) Application for issuance of a sub-

poena requiring a person to appear and
depose or testify and to produce spe-
cific documents, papers, books, or
other physical exhibits at the taking of
a deposition, or at a prehearing con-
ference, or at an adjudicative hearing
shall be made in writing to the admin-
istrative law judge who may issue such
subpoena and shall specify as exactly
as possible the general relevancy of the
material and the reasonableness of the
scope of the subpoena.

(b) Subpoenas duces tecum may be
used by any party for purposes of dis-
covery or for obtaining documents, pa-
pers, books, or other physical exhibits
for use in evidence, or for both pur-
poses. When used for discovery pur-
poses a subpoena may require a person
to produce and permit the inspection
and copying of nonprivileged docu-
ments, papers, books, or other physical
exhibits which constitute or contain
evidence relevant to the subject matter
involved and which are in the posses-
sion, custody or control of such person.

§ 1720.420 Rulings on applications for
compulsory process; appeals.

(a) Applications for orders requiring
the production of witnesses’ state-
ments pursuant to the provisions of
§ 1720.430, applications for orders re-
quiring the taking of depositions pur-
suant to § 1720.405 and applications for
the issuance of subpoenas pursuant to
§§ 1720.410 and 1720.415 may be made ex
parte, and, if so made, such applica-
tions and the rulings thereon shall re-

main ex parte unless otherwise ordered
by the administrative law judge. Such
applications shall be ruled upon by the
administrative law judge assigned to
hear the case or, in the event that
judge is not available, by another ad-
ministrative law judge designated by
the Secretary.

(b) Appeals to an appeals officer from
rulings denying applications within the
scope of paragraph (a) of this section,
or from rulings on motions to limit or
quash process issued pursuant to such
applications will be entertained by the
appeals officer only upon a showing
that the ruling complained of involves
substantial rights and will materially
affect the final decision, and that a
determiniation of its correctness be-
fore conclusion of the hearing is essen-
tial to serve the interests of justice.
Such appeals shall be made on the
record, shall briefly state the grounds
relied on and shall be filed within 5
days after notice of the ruling com-
plained of. Appeals from denials of ex
parte applications shall have annexed
thereto copies of the applications and
rulings involved. Any answer to such
appeal shall not operate to suspend the
hearing unless otherwise ordered by
the administrative law judge or the ap-
peals officer.

§ 1720.425 Presentation and admission
of evidence.

(a) All witnesses at a hearing for the
purpose of taking evidence shall testify
under oath or affirmation which shall
be administered by the administrative
law judge. Every party shall have the
right to present such oral or documen-
tary evidence and to conduct such
cross-examinations as may be required
for a full and true disclosure of the
facts. The administrative law judge
shall receive relevant and material evi-
dence, rule upon offers of proof and ex-
clude all irrelevant, immaterial or un-
duly repetitious evidence.

(b) Evidence shall not be excluded
merely by application of technical
rules governing its admissibility, com-
petency, weight or foundation in the
record; but evidence lacking any sig-
nificant probative value, or substan-
tially tending merely to confuse or ex-
tend the record, shall be excluded. The
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administrative law judge may allow ar-
guments on the admissibility of evi-
dence by analogy to the Federal Rules
of Evidence currently applicable in the
United States District Courts of the
United States.

(c) When offered evidence is excluded,
the party offering the same shall be
permitted to state on the record an
offer of proof with respect thereto and
rejected exhibits, adequately marked,
shall on request of the party offering
the same be retained in the record for
purposes of review. Evidence may be
received subject to deferred ruling on
objections to its admissibility.

(d) Objections to evidence shall be
timely made and shall specify the par-
ticular ground of objection without ar-
gument except as argument may be ex-
pressly required by the administrative
law judge. Formal exception to an ad-
verse ruling is unnecessary.

§ 1720.430 Production of witnesses’
statements.

After a witness called by the attor-
ney for the Office of Interstate Land
Sales Registration has given direct tes-
timony in a hearing, any other party
may request and obtain the production
of any statement, or part thereof, of
such witness pertaining to the witness’
direct testimony in the possession of
the Office of Interstate Land Sales
Registration, subject, however, to the
limitations applicable to the produc-
tion of witnesses’ statements under the
Jencks Act, 18 U.S.C. 3500.

§ 1720.435 Official notice.

Official notice may be taken of any
material fact which might be judicially
noticed by a District Court of the
United States, any matter in the public
official records of the Office of Inter-
state Land Sales Registration or any
matter which is peculiarly within the
knowledge of the administrative law
judge. When any decision of an admin-
istrative law judge rests, in whole or in
part, upon the taking of official notice
of a material fact not appearing in evi-
dence of record, opportunity to dis-
prove such noticed fact shall be grant-
ed any party making timely request
therefor.

HEARINGS

§ 1720.505 Interlocutory review of ad-
ministrative law judge’s decision.

(a) The appeals officer will not re-
view a ruling of an administrative law
judge prior to the appeals officer’s con-
sideration of the entire proceeding in
the absence of extraordinary cir-
cumstances. Except as provided in
§ 1720.140 an administrative law judge
shall not certify a ruling for interlocu-
tory review to an appeals officer unless
a party so requests and the administra-
tive law judge is of the opinion and
finds either on the record or in writing
that:

(1) A subsequent reversal of the rul-
ing would cause unusual delay or ex-
pense, taking into consideration the
probability of such reversal, or

(2) Substantial rights are at stake
and the final decision might be materi-
ally affected.

(b) The certification by the adminis-
trative law judge shall be in writing
and shall specify the material relevant
to the ruling involved. The appeals of-
ficer may decline to consider the ruling
certified if the officer determines that
interlocutory review is not warranted
or appropriate under the cir-
cumstances. If the administrative law
judge does not certify a matter, a party
who had requested certification may
apply to the appeals officer for review.
An application for review shall be in
writing and shall briefly state the
grounds relied on and shall be filed
within 2 days after notice of the ruling
complained of. Review will not be
granted unless the appeals officer con-
cludes that the administrative law
judge erred in failing to certify the
matter. Unless otherwise ordered by
the administrative law judge, the hear-
ing shall continue whether or not such
certification or application is made.
Failure to request certification or to
make such application will not waive
the right to seek review of the ruling of
the administrative law judge after the
close of the hearing.

[43 FR 29496, July 7, 1978, as amended at 50
FR 10942, Mar. 19, 1985]
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§ 1720.510 Reporting and tran-
scription.

Hearings shall be stenographically or
mechanically reported and transcribed
under the supervision of the adminis-
trative law judge. The original tran-
script shall be a part of the record and
the sole official transcript. Copies of
transcripts shall be available from the
reporter at rates not to exceed the
maximum rates fixed by contract be-
tween the Secretary and the reporter.

§ 1720.515 Corrections.

Corrections of the official transcript
ordered by the administrative law
judge shall be included in the record.
Corrections shall not be ordered by the
administrative law judge except upon
notice and opportunity for the hearing
of objections. Such corrections shall be
made by the reporter by furnishing
substitute pages, under the usual cer-
tificate of the reporter, for insertion in
the official record.

§ 1720.520 Proposed findings, conclu-
sions, and order.

The administrative law judge may fix
a reasonable time, not to exceed 30
days after the close of the evidence,
during which any party may file with
the administrative law judge proposed
findings of fact, conclusions of law and
rules or orders together with briefs in
support thereof. Such proposals shall
be in writing, shall be served upon all
parties and shall contain adequate ref-
erences to the record and to authori-
ties relied on. The record shall show
the administrative law judge’s ruling
on each proposed finding and conclu-
sion, except when the rule or order dis-
posing of the proceeding otherwise in-
forms the parties of the action taken
thereon.

§ 1720.525 Decision of administrative
law judge.

(a) The administrative law judge
shall make and file a decision within 30
days after the close of the taking of
evidence in cases in which a hearing is
held.

(b) The decision shall be effective 10
days after service upon the parties un-
less a petition for appeal is filed pursu-
ant to § 1720.605 which shall serve to

stay the effectiveness of the decision
while the appeal procedure is ongoing.

§ 1720.530 Decision of administrative
law judge—content.

The administrative law judge’s deci-
sion shall include a statement of:

(a) Findings, with specific references
to principal supporting items of evi-
dence in the record and conclusions, as
well as the reasons or bases therefor,
upon all of the material issues of fact,
law or discretion presented on the
record, and

(b) An appropriate order.
The administrative law judge’s deci-
sion shall be based upon a consider-
ation of the whole record and sup-
ported by reliable, probative and sub-
stantial evidence.

§ 1720.535 Reopening of proceeding;
termination of jurisdiction.

(a) At any time prior to the filing of
the decision, the administrative law
judge may reopen the proceeding for
the reception of further evidence.

(b) The jurisdiction of the adminis-
trative law judge is terminated when
the decision becomes effective unless
and until the proceeding is remanded
to the judge by the appeals officer or a
court of appropriate jurisdiction. The
administrative law judge may sua
sponte or on motion of a party file cor-
rections of clerical errors.

APPEALS

§ 1720.605 Appeal from decision of ad-
ministrative law judge.

(a) Petition for appeal. The adminis-
trative law judge’s decision may be ap-
pealed by filing a written petition for
appeal with the Docket Clerk for Ad-
ministrative Proceedings within 10
days after service of the decision ap-
pealed from. Copies of the petition for
appeal shall be served on all interested
parties. The petition shall be limited to
specifying the findings and conclusions
to which exceptions are taken, to-
gether with a summary of the reasons
in support of such exceptions.

(b) Denial of petition. A petition for
appeal of the decision of the adminis-
trative law judge may be denied by the
appeals officer. The petition shall be
ruled on by the appeals officer within
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10 days after filing. A denial of the pe-
tition shall be final agency action and
shall render the administrative law
judge’s decision immediately effective.

(c) Appeal brief. If the appeals officer
grants the petition, the appeal shall be
perfected by filing within 30 days after
service of the decision granting the pe-
tition a brief conforming to § 1720.620.
In addition, the appellant shall submit
a proposed order for the consideration
of the appeals officer.

§ 1720.610 Answering brief.

Within 20 days after service of an ap-
peal brief upon a party, such party may
file an answering brief conforming to
the requirements of § 1720.620.

§ 1720.615 Reply brief.

A brief in reply to an answering brief,
limited to rebuttal of matters in the
answering brief, may be filed and
served by a party within 7 days after
receipt of the answering brief or the
day preceding oral argument whichever
is earlier. No answer to a reply brief
will be permitted.

§ 1720.620 Length and form of briefs.

No brief shall exceed 60 pages in
length except with the permission of
the administrative law judge or the ap-
peals officer on the Interstate Land
Sales Board and shall contain, in the
order indicated, the following:

(a) The title of the proceeding, file
number, the name of the party on
whose behalf it is submitted and the
name and address of the attorney in
the matter on the front cover or title
page.

(b) Subject index with page ref-
erences.

(c) Table of cases alphabetically ar-
ranged, statutes, texts, and other au-
thorities and materials cited, with
page references.

(d) A concise statement of the facts
of the case, without argument.

(e) A concise statement of the ques-
tions sought to be raised.

(f) The argument, presenting clearly
the points of fact and law relied upon
in support of the position taken on
each question with specific page ref-
erences to the record so far as avail-
able, and to legal authority or other

material relied upon in support of
statements contained in the argument.

§ 1720.625 Oral argument.
Oral arguments will not be heard in

cases on appeal to the appeals officer
unless the officer otherwise orders, and
stenographic or mechanical record of
such oral argument may be made, in
the officer’s discretion. The purpose of
oral argument is to emphasize and
clarify the written argument appearing
in the briefs and to answer questions.

§ 1720.630 Decision on appeal or re-
view.

(a) Upon appeal from or review of an
administrative law judge’s decision,
the appeals officer will consider such
parts of the record as are cited or as
may be necessary to resolve the issues
and, in addition, to the extent nec-
essary or desirable, will exercise all the
powers which could have been exercised
had the appeals officer made the initial
decision. Unless exceptional cir-
cumstances are present, however, all
appeals and reviews will be determined
upon the record made before the ad-
ministrative law judge.

(b) The appeals officer may affirm,
reverse, modify, set aside or remand for
further proceedings, in whole or in
part, the administrative law judge’s de-
cision. The appellate order shall set
forth the reasons upon which the deci-
sion is based.

(c) In those cases where the appeals
officer believes that further informa-
tion or additional arguments of the
parties are needed as to the form and
content of the rule or order to be
issued, the appeals officer may with-
hold final decision pending the receipt
of such additional information or argu-
ment under procedures specified.

(d) The decision of the appeals officer
shall be final 10 days after service upon
the parties.

(e) The appeals officer shall render a
decision within 30 days after the date
of receipt of the reply brief or the tak-
ing of additional information and evi-
dence, whichever is later.

§ 1720.635 Appeals officer.
The Secretary shall hear, consider

and determine fully and finally all ap-
peals from decisions made pursuant to
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the rules in this part by the adminis-
trative law judge; provided, however,
that the Secretary may, upon lawful
delegation, designate a staff member or

other person to serve as the appeals of-
ficer.
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